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“educate the public, 


SHALL THE DOOR BE OPENED? 


Powerful Business and Financial Institutions Open Campaign For 
Initiative Constitutional Amendment to Permit Any Person or 
Corporation to Practice Law. A Challenge to Every Lawyer. 


MOVEMENT, amply financed, and backed by Bankers, Real Estate, Land Title, 

Insurance Underwriters and Merchants Associations, Automobile Clubs, and others, 
has just been launched in California, to put over, at the November election, an initiative 
constitutional amendment to permit any person or corporation to practice law. 

The organization has been formed, funds pledged and the work commenced to 
through a campaign of advertising, paid speech-makers and other 


forms of publicity; that banks, trust companies and similar institutions should be allowed 


ito practice law. 
lcampaign during the next six months. 


It is said that $200,000 is to be made available in this “educational” 


WHAT ARE THE LAWYERS GOING TO DO ABOUT IT? 


| “INITIATIVE CONSTITUTIONAL AMENDMENT AUTHORIZING THE PERFORM- 

ANCE BY ANY PERSON OF CERTAIN LEGAL SERVICES AND THE 
PERFORMANCE GENERALLY OF SUCH SERVICES 
INCIDENTAL TO LAWFUL BUSINESS. 


“(As approved by members of the co- 
ordinating committee for submission to the 
following groups represented on the coordi- 
nating committee: California Real Estate 
hAssociation, Automobile Club of Southern 
California, Retail Merchants Credit Associ- 
ation, California Land Title Association, 
iLife Underwriter’s Association, California 
Building - Loan League and California 
Bankers Association.) 2 

“(J. Mortimer Clark, Chairman of the 
special committee of the California Real 
Estate Association, authorized by the Board 
of Directors at Pasadena, January 6, 1934, 
acted as general chairman of the Committee 
and attended all of its sessions. President 
Robert A. Swink in accordance with his 
inaugural message and following the in- 
structions of the Board of Directors, called 
the first general meeting of this committee 
which was held February 8, 1934, at Los 
Angeles. ) 

“A new section to be numbered Section 
23 is hereby added to Article XX of the 
Constitution of the State of California: 
“Sec. 23. No person shall be prohibited 





=—— Tom giving legal advice or from drawing 


instruments where no appearance or pro- 
eeding in court is involved, and where 
Such services are rendered gratuitously and 
ot as a business or vocation. _No person 
fhall be prohibited or restricted from giv- 
ng legal advice, formulating or drafting 
nstruments or documents of whatever kind, 









(Proposed to be Submitted to the People of the State of California at the November Election.) 


or from doing other acts of a legal char- 
acter, for or without compensation, when 
connected with, necessary, incidental or 
related to the development or conduct of 
any lawful business in which such person 
may be engaged, or the creation of any 
lawful relationship to which he may be a 
party in his individual or in any fiduciary 
or other capacity. 

“Bona fide non-profit associations or cor- 
porations shall not be prohibited or re- 
stricted from employing duly licensed at- 
torneys at law to advise or represent in 
court or elsewhere such associations or cor- 
porations or their members. No person 
acting for himself or in a fiduciary or repre- 
sentative capacity or as assignee of a claim 
shall be prohibited or restricted from ap- 
pearing in court through duly licensed 
attorneys at law in his own behalf or on 
behalf of the interest, trust, estate or claim 
represented by him whether or not such 
attorneys are in his employ. There shall 
be no discrimination against such attorneys 
because of their employment to do the 
things referred to in this section, and no 
classification which will differentiate be- 
tween attorneys so employed and those 
engaged in the practice of law generally. 

“As used herein the word ‘person’ means 
individual, association, corporation or part- 
nership. Respectfully, 

Rosert A. Swink, President, 

GLtenN D. WILLaman, State Secretary.” 
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American Legal History Society 


ROF. FRANCIS S. PHILBRICK, of 

the law school of the University of 
Pennsylvania, has sent to THE BULLETIN 
formal announcement of the organization 
of the American Local History Society, 
of which he is secretary-treasurer. 


The objects of the new society, as 
stated in its by-laws are: 

“The purpose of the Society shall be 
to encourage the study and advance the 
knowledge of the history of American 
law by locating, inventorying, making 
available, and promoting the scholarly 
editing and publication of important 
source materials; hy reporting upon the 
progress which is inade from year to 
year in the discovery and editing of 
source materials, aud by encouraging 
monographic reszarch and publication.” 


The president is Professor Joseph H. 
Beale of the Law School of Harvard Uni- 
versity. The organization resulted from 
the appointment in December, 1932, by 
Dean Charles E. Claric of Yale, then presi- 


dent of the Association of American Law 
Schools, of a committee which was en- 
powered by the Association to create an 
organization of twenty-one representative 
legal and historical schools to further the 
study of American legal history. 

The plans of the Society include the 
early establishment of a Journal of Legal 
History, and publication of a series of 
volumes of legal records. Beginnings have 
been made in the preparation of biblic 
graphies of legal history in two states 
Other, though minor, tasks require ! 





| Los At 





prompt increase of the Society’s funds 
Success in its undertakings will be facil 
tated in proportion as it can broaden an( 
intensify among practicing lawyers, every: 
where, interest in its purposes as above de- 
clared. Any person may join the Society, 
the dues for ordinary membership being 
$2.00; for a sustaining membership, $10.00. 
The announcement states that it is hope 
that many who apply for membership ma 
offer suggestions of work which they thi 

should be initiated in their respective states 
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—.| Case Load on Superior Court Judges for the Entire State 
0. 9 . 
ll Greater in Los Angeles County 
a By Robert W. Kenney, Judge of Superior Court, Los Angeles 
= 
THE BULLETIN printed in the March number an article by Superior Court Judge 
Wm. J. Palmer entitled “Too Many Judges?” The following tabulated statement 
of cases filed in the Superior Court in each of the 58 counties was prepared by 
Superior Court Judge Robert W. Kenney. It furnishes statistics of interest to both 
the bench and bar. 
ESPITE THE FACT that there are size of our courts, I compiled the following 
snail fifty judges of the Superior Court in table from the Judicial Council’s summary of 


Hany | Los Angeles County, the case load on each_ the business disposed of in the California 
Tt | one of them is greater than that imposed on superior courts during the year ended June 
: any other judges in the State, with the ex- 30, 1933. 
‘ception of Monterey and Ventura Counties. The figures are obtained by dividing the 
Thinking that the matter might be of in- number of cases filed in each county by the 






































































































wet | terest during the current agitation about the number of superior judges in such county. 
NUMBER OF CASES FILED PER SUPERIOR JUDGE 
DURING FISCAL YEAR ENDED JUNE 30, 1933 
Number of 
Position Counties Judges Number Filed Per Judge 
Domestic 

Civil Criminal Relations Total 
1 Dianbnunet cist Gene 1 422 87 125 634 
F 2 ONG a saints aes, BEE at 1 334 131 127 592 
hae. ie en 50 324 78 182 584 
4 San Mateo a 2 437 35 109 581 
5 San Prageieeo ) 16 280 69 176 525 
1 Law 6 San Diego 6 250 69 186 505 
Ss em- 7 Alameda 9 268 52 184 504 
te a0 Ss Santa Cruz 1 301 63 115 479 
oie 9 Santa Clara 3 251 94 133 478 
itativee 10 Riverside 2 209 177 85 471 
er thf 11 | lak tne atabee ae teh ae. 3 296 70 81 447 
12 el ee eee ree ae 3 260 63 110 433 
le the 13 Sacramento 4 236 70 123 429 
c 14 Butte 1 272 46 105 423 
Legd§ 15 Tulare 2 229 99 77 405 
ies of 16 Solano 1 238 18 112 368 
s have 17 San Luis Obispo 1 266 34 64 364 
li 18 San Joaquin 3 198 88 72 358 
biplioe 19 Imperial ......... 2 210 81 62 353 
states. 20 Humboldt 1 184 60 106 350 
‘ire i 21 Stanislaus 2 214 66 61 341 
funds. 22 Marin 1 209 43 86 338 
a 23 Fresno 4 191 69 76 336 
facil 24 Contra Costa 2 186 32 104 322 
n anim 25 Santa Barbara 2 170 38 97 305 
every: 26 Sonoma 2 190 39 66 295 
de- 27 Kern 2 179 23 82 284 
ve 28 Napa 1 132 54 59 245 
29 Merced 2 171 41 30 242 
30 Yolo 1 136 53 38 227 
31 Kings 1 139 35 38 212 
32 Placer 1 134 28 49 211 
33 Siskiyou 1 143 5 47 195 
34 Shasta 1 74 53 35 162 
35 Yuba 1 93 34 24 151 
36 Madera 1 82 41 22 145 
37 Tehama 1 90 22 32 144 
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Correct Forms for Trust Deeds... 


Mor of those in California who are in the business of loan- 
ing money on real estate security prefer the TRUST DEED 
whether for the first or for junior liens. 


The wording of a Trust Deed is important. The ordinary form 
is often inadequate for special circumstances. Security-First 
National Bank has prepared several forms of Trust Deeds to fit 
varying needs with the changes made necessary by recent 
legislation. 

We have printed an extra supply of these “legal blanks,” prepared by com- 


petent and experienced attorneys, framed in words whose exact mean- 
ings have been determined by the courts. 


Attorneys may obtain forms at any Security-First branch or office. 
There is no charge for them. 


CRCURITY-FiIRST NATIONAL 
. »Y BANK OF LOS ANGELES 
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ATTENTION TO EMPLOYERS! 


HELP YOUR FELLOW MEMBERS! The office of the Associ- 
ation has on file applications for employment classified as follows: 


Experienced practitioners seeking salaried positions; 


Attorneys recently admitted seeking salaried posi- 
tions; 


Experienced and unexperienced attorneys who are 
willing to render services for desk space; 


Attorneys seeking working arrangements that will 
permit of their taking care of their own clients; 


Legal Secretaries and Stenographers. 


Telephone Vandike 5701 and Vandike 9992. 
Your communications are kept confidential. 
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38 ER ice aI ee em 1 104 14 11 129 
39 NS Sa Se Rt RAE ee BOS ee 1 94 8 23 125 
40 eS Se :., See ee 1 9] 7 17 115 
41 OS SE RAE SL NE 1 76 16 20 112 
42 ee ee ee oe ee 1 68 23 17 108 
43 eR te 2 ee eee PS ae 1 68 15 24 107 
44 0S a Sie a ace SERS “eae. ine ee 1 93 2 4 99 
45 i ER et EB elle 1 52 24 21 97 
46 ae : 1 53 33 9 95 
47 TE I Os ao ne ae 1 72 5 17 94 
48 Pe Bees A...ak ed. h a 1 58 20 13 91 
49 Caleenes: 5 Se BS 1 54 16 10 80 
50 le ee ae 1 43 16 10 69 
51 jE ee er ee ee 1 40 9 14 63 
52 | RSA eee Bt eb 1 32 15 0 47 
53 Mariposa SR sy I Es 1 29 0 16 45 
54 I | cic gibicntnat es ee SA S 1 40 1 0 41 
55 6 ee, Ua ee oe ey 1 20 0 0 20 
56 er Pere eee Me 1 7 1 8 16 
57 MER, reccscatatictadtantactalenssdtiomnateks 1 8 1 0 9 
58 PS iscuenicdssgsnctcdnam cease 1 0 0 0 0 
mecage for Tita C6s.k.n 160 239 61 123 423 


“Will the Lawyers Do It?” 


NDER the above caption there appeared an editorial in the Saturday Evening Post 

of March 4th, in which it is suggested that the Bench and Bar be given a “fair chance 
and a free hand to reconstruct our court procedure along lines that will lead to speedy 
” and that if they fail they cannot complain if 
the job is “taken out of their hands and put into more competent ones.” 

It is partly true, as the Post says, that there has been “a great deal of talk and little 
action ;” but it is also true that a great deal more has been accomplished in laying the 
groundwork for procedural reform, and in giving speedy trials than the public is aware of. 
Trouble is, the effective work being done by the representative members of the Bar along 
these lines is not generally known. The keynote was sounded in the statement of President 
Anderson of the Los Angeles Bar Association in his recent article in the March BULLETIN 
entitled “The Bar Has a Voice; Use It.” There is indeed, too much “baiting of the Bar.” 


The Saturday Evening Post editorial says, in part: 


trials and fair and reasonable court costs, 


“Representative members of bench and may be essential to the profitable practice 
bar are the severest critics of our cumber- Of their profession. It forces them to run 
counter to the traditions of a profession 
that is jealous of tradition. 

“In some states, members of the bar have 
made a gallant fight to clear the court calen- 
Costs. dars, make prompt trials possible and re- 

“Radical reforms have been under dis- duce the excessive costs of litigation. New 
cussion since time out of mind, but regard- York is giving the matter intensive study ; 
ing the situation by and large, there has and California, Illinois and other common- 
been much talk and little action. In jus- wealths have been doing some effective 
tice to the reformers, who have not been housecleaning that should bring about bet- 
able to get very far with their programs, tered conditions. Many expedients have 
we must give due recognition to the fact been resorted to with varying success. In 
that their task is no easy one. The very some jurisdictions where the courts are 
nature of it involves losses of fees for them years behind with their work, additional 
and their professional brethren. It com- judges have been appointed, but in most 


some, inefficient legal system. The defects 
under fire are the crowded calendars, the 
interminable delays and the exorbitant 


Bpels them to antagonize dilatory judges and cases the net results have been disappoint- 
Biellow members of the bar whose good will ing.” 
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- The Dangers of the Autocratic State 


By Leon R. Yankwich, J. D., LL.D., Judge of the Superior Court, Los Angeles County 


HE SCOPE of governmental activities 

the world over is widening constantly. 
Everywhere, the tendency is towards the 
Oriental state,—the state which has un- 
limited power, in which the individual is 
annihilated. In the Fascist corporate 
state, the individual counts for nothing. 
This is also true of the German Nazi state. 
Sometime ago, General Goering said, in ef- 
fect : 


“We do not recognize democracy or ma- 
jorities. The only power is from above. 
Only obedience from below.” 

The same is true of the Communist state. 
A Spanish socialist in 1920 visited Lenin 
and asked him: “When will you give peo- 
ple liberty?” “Liberty,” said Lenin, “We 
said nothing about liberty.” There is no 
bill of rights in the Soviet constitution. On 
the contrary, it declares specifically that 
it 

“deprives individuals and private groups 

of rights which they might use to the 

detriment of the Socialist revolution.” 

Fascist states merely disregard them. 


Majorities may surrender liberty, for the 
sake of illusory equality. The only salva- 
tion of free humanity is to limit power of 
state. The only thing which prevents dic- 
tatorship in America is the fact that we 
have certain rights which a majority of 
one cannot take away from us, and have 
the power to make our temporary rulers re- 
spect these minority rights. These rights 
are embodied in our bill of rights. They 
are the rights of personal freedom and se- 
curity—the mark of a limited state. They 
are the essence of human freedom and dig- 
nity. 

Thomas Jefferson wrote in a letter to 
James Madison (December 20, 1787) : 

“A bill of rights is what the people are 
entitled to against every government on 
earth, general or particular; and what 
no just government should refuse, or rest 
on inference.” 

These rights go back to Magna Carta. 


Today they are more important because 
under economic planning the state enters 
new fields. There is no danger, so long as 
we limit the state and keep the funda- 


mental rights of freedom and personal se- 
curity. Otherwise, we are lost. 


Magna Carta was wrested from. King 
John by the English Barons on June 15, 
1215. John’s claim to the crown was not 
very secure. The events which led to the 
charter, were, in the main, the conflict be- 
tween John and the papacy. Innocent III 
had refused to make John’s candidate Arch- 
bishop of Canterbury. He named instead 
Stephen Langton. The Pope issued the 
Interdict, and John confiscated the church’s 
property. John appealed to the country 
and appeared before it as a King resenting 
—on the basis of old English governmental 
principles,—foreign interference with the 
King’s prerogatives. Langton attacked the 
King and preached the doctrine that John’s 
vassals were not bound to him, he having 
broken faith with the King of Kings. The 
Pope’s ally was King Phillip Augustus of 
France. By large expenditures of money 
abroad, John built up a strong coalition in 
Europe against Phillip. Suddenly he 
abandoned his projects, and submitted to 
the Pope. In 1214 his allies were defeated 
at the battle of Bouvines. During the In- 
terdict John had practiced many oppres- 
sions on the country. Langton was chosen 
to lead those seeking to secure redress from 
the King. He chose the charter of Henry I 
as the basis of demands to which others 
were added. London admitted the barons 
and, dependent as John was upon them for 
further support, he granted the charter, 
after the preliminary interview upon the 
field of Runnymede (June 15, 1215). The 
ceremony took place on the little island of 
the Thames, then the city of Buckingham- 
shire, which is still known as “Magna 
Carta Island.” The charter was confirmed 
by subsequent Kings. In all, there were 


thirty-two (32) confirmations between 
1215 and 1416. 
Eliminating from consideration the 


purely temporary reforms which have no 
interest other than historical even in Eng- 
land, Magna Carta established in English 
constitutional law the great principle of 
the supremacy of law. Pollock and Mait- 
land, historians of the law of England, say 
of Magna Carta: 
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COURT RULES 


Available Now at the Daily Journal Office 


212 Page Loose-leaf compilation of Court Rules and Rules of 
Practice, with New Rules, and Amendments, effective July 1, 1932. 


SUPERIOR COURT—Los Angeles County 

SUPERIOR COURT—Judicial Council Rules 

SUPREME AND APPELLATE COURTS—Judicial Council 
APPELLATE DEPT. SUPERIOR COURT—Judicial Council 
MUNICIPAL COURT—Los Angeles 

UNITED STATES DISTRICT COURT—Southern District 
COURTS OF ADMIRALTY of the United States 

COURTS OF EQUITY of the United States 





All amendments, made since the publication, are available, 
in loose-leaf form, at Daily Journal Office, without charge. 


PRICE $1.00 


LOS ANGELES DAILY JOURNAL — 121 North Broadway — MUtual 6138 








A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and having a high regard for the ethics of the 
legal profession, are ready to extend a maximum of cooperation at 
all times. 


Main Office, Fifth and Spring 


CITIZENS NATIONAL BANK 


LOS ANGELES 
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“For in brief it means this, that the 
King is and shall be below the law.” 
It was the foundation of that doctrine 

of limited sovereignty which found expres- 
sion in John Adams’ peroration in the pre- 
amble to the constitution of Massachusetts : 


“to the end that it may be a government 
of laws and not of men.” 


In a sense, of course, all governments 
are governments of men. Laws are lifeless 
things. They are enforced and admin- 
istered through human _instrumentalities. 
However, the importance of the doctrine 
lies elsewhere. 

By a process of development in our po- 
litical and constitutional history, it has come 
to mean: 

1. That all are equal before the law; 
and no one is above the law. 

This principle is of the essence of human 
freedom and security. It comes to us from 
the Old Testament. Equality before the 
law was unknown to Babylonian law or to 
Roman law. When Paul, the Apostle, told 
the centurion that he was a Roman citizen, 
he was not boasting. He asserted a priv- 
ilege which did not belong to a barbarian. 
Modern nations have considered this prin- 
ciple of utmost importance. Frederick the 
Great established equal justice in Germany. 
When he sought to obtain a miller’s prop- 
erty adjoining his palace, and made what 
the miller considered a threat, the miller 
answered : 

“There are courts in Berlin, Sire, which 
will protect me.” And they did. Courts 
which Frederick himself had established. 

2. The principles mean also that no per- 
son can be deprived of life, liberty or prop- 
erty without due process of law, 1. e., with- 
out a judgment, after hearing, before a 
competent court; and 

3. That the individual is protected 

against executive, judicial, administrative, 
and, (in the United States) ‘legislative ar- 
bitrariness (through the power of courts to 
invalidate laws and regulations which con- 
flict with the fundamental law—the consti- 
tution). 
_The importance of this principle of ju- 
Cicial supremacy is apparent. Repeatedly, 
when commonwealths have sought to de- 
prive groups of their rights, the courts have 
stood as a shield against oppression. 

When San Francisco sought to destroy 
Chinese laundries, during the anti-Chinese 
agitation, the Supreme Court of the United 


States held that even an alien ineligible to 
citizenship could not be deprived of his 
property without due process of law. More 
recently that same august tribunal stood 
between an humble negro and a whole com- 
monweaith which sought to deny him the 
right to a fair trial. 

Constitutions are of little effect if there 
be no power to coerce the state to obey 


them. The Weimar German constitution 
contains model guarantees of individual 
rights. But who is to coerce their enforce- 
ment? The Reichstag gave the present 


regime the right to pass unconstitutional 
laws. By unconstitutional decrees they 
have deprived millions of German citi- 
zens of elemental rights, and of the equality 
before the law which the Constitution 
guaranteed to them. There is no court to 
stop this flaunting of the Constitution. 

The lesson for us is obvious. We must 
uphold the principle of limited power which 
came to us from Magna Carta. It is our 
only shield against arbitrary power. Free- 
dom once lost is never regained. And life 
without freedom is not worth living. 

And so, as a great American poet (James 
Russell Lowell) has written, we must con- 
stantly woo freedom: It is never com- 
pletely won. Each generation must at- 
tain it anew. 

Shall we remain free? Yes. So long 
as we do not allow majorities or dictators— 
whether Communists or Fascists—to de- 
prive us of fundamental rights. So long 
as, standing grounded firmly upon the doc- 
trine of limited sovereignty, we say to those 
who would introduce arbitrary power and 
intolerance into our body politic, as they 
who stood at Verdun did: 


“You shall not pass.” 





LAWYERS IN PROPORTION TO THE 
POPULATION 


The number of lawyers in proportion to 
the population of the United States, after 
decreasing, for the first time, in 1910 and 
again in 1920, showed according to the 
1930 Census ‘“‘a sharp increase, which still 
leaves the number well below the peak at- 
tained in 1900. Meanwhile, the progres- 
sive shift of the working population from 
agricultural into industrial and commercial 
pursuits has presumably increased the de- 
mand for lawyers.’”’—(Review of Legal Ed- . 
ucation by Carnegie Foundation, April, 
1934.) 
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The Futility of the Inutile 


By W. H. Anderson, President Los Angeles Bar Association 


“It is hard * * * to kick against the pricks.” 


(Acts. 26, 14.) 


AVING devoted a great deal of time, 

attention and thought since I became a 
member of the bar to an endeavor to main- 
tain our profession at a proper level of 
self-respect and at a level deserving and 
commanding the respect of the general 
public, I naturally am deeply interested in 
everything that tends to that end. My of- 
ficial connection with our Bar Association 
has, if possible, deepened that interest. 

My experience generally, however, which 
has covered many Bar Association and 
State Bar activities, including at least one 
futile attempt to impeach a Superior Judge 
of a sister county, and a successful, but 
very expensive, attempt to recall three of 
our local Superior Judges who had gravely 
offended, leads me to the reluctant con- 
clusion that the very best voluntary ef- 
forts in these behalfs can do but little in 
the way of actual effective accomplishment. 

For instance (and this is particularly 
true in times of financial stress), our lo- 
_cal Bar Association, which, of course, con- 
sists of a large and very influential body 
of lawyers, always finds it difficult to raise 
the necessary funds to finance any effort 
made to better conditions either in the bar 
or on the bench, and that difficulty doubt- 
less hampers most associations or organi- 
zations of this character. It is true that, 
by the utmost of efforts, our Association 
did succeed in raising something like $18,- 
000.00 to finance the recall election referred 
to, the expense of which fell entirely upon 
the lawyers, as we received no substantial 
financial assistance of any moment from 
any outside source. 

Furthermore, there are few lawyers, cap- 
able of doing it, who can afford to give the 
proper and constant and consistent time 
and. attention to work of this character. 
Conseyuently and naturally such work 
voluntarily done is always bound to be of 
a more or less sporadic and, in a sense, in- 
‘cidental nature. Even the State Bar is 
compelled to intrust its investigations for 
discipline to uncompensated work of its 


members. Its Governing Board itself 


serves without compensation. 

As a result of these various conditions, 
and others which will readily suggest them- 
selves, such work is usually confined to 
isolated attempts which go no further, even 
if successful, than removing or disciplining 
a very few only of the many who, in great 
communities like our own, sorely need 
cleaning out or some kind of effective re- 
straint or discipline. 


SUGGESTED PLAN 

Consequently, I am of the opinion, and 
this is an opinion which I have long en- 
tertained and which has grown stronger 
throughout the years of mv no small ex- 
perience, that, even at the best, there can 
be nothing very definitely, effectively or 
definitively accomplished along broadly suc- 
cessful lines in this kind of most necessary 
work, unless it is carried on by some type 
of governmental authority, properly cre 
ated and properly selected and amply f- 
nanced, with full powers to investigate, with 
broad and general jurisdiction, and with 
power to act over all matters affecting the 
welfare of our profession, whether in the 
strict matter of cleaning out our Augean 
stables, or in protecting the profession from 
the insidious encroachments, growing year 
by year, upon those matters which consti- 
tute its legitimate activities. 

The hope of such an effective authority, 
properly created, constituted and financed, 
is perhaps Utopian. Neverthless, I firmly 
believe that in it lies the only real, effective, 
legitimate hope for anything approaching 
definite and effective results in the matter 
of the maintenance of our professional 
ideals and the protection of our professional 
rights; and it seems to me that every law 
yer, every legal organization, Bar Asso- 
ciation, Lawyers’ Club, or what-not, from 
the highest to the lowest, throughout the 
length and breadth of this land, led by the 
American Bar Association itself, should ac- 
tively advocate and earnestly work for 
such a desideratum. United effort of this 
character might go far toward accomplish- 
ing definite results. 
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Items From Board of Trustees Minutes 


CTING upon the request of Judge 

Fletcher Bowron, President Anderson 
recently appointed a special committee of 
two to confer with Judge Bowron relative 
to charges that bail bond men are acting 
as runners for certain lawyers engaged in 
criminal practice, as well as to other al- 
leged practices of bail bond men. 


* * * 


Plans for celebrating the 150th anni- 
versary of the formulation of the United 
States Constitution have been communi- 
cated to the Association by Hon. Sol 
Bloom, member of Congress from the 19th 
District of New York. The letter was re- 
ferred to the Committee on Constitutional 
Convention of 1787. 


* * * 


The Trustees endorsed the proposed re- 
vision of Article I of the State Bar Rules 
and Regulations, as printed in the State 
Bar Journal for April. 


* kK 


The President was authorized by the 


| Trustees to appoint a special committee, 


with Mr. Lloyd Brooke, of Pasadena, as 


chairman, to consider the question of the 
constitutionality of Section 609, Probate 


Code, relative to fees of appraisers. 
xk * 
Hubert T. Morrow, Frank Belcher, and 


J. Karl Lobdell have been appointed as 
Advisory Committee to the Junior Bar- 
risters. The chairman of the Jun- 
ior Barristers has been invited to sit, ex- 
officio, with the Board of Trustees. 

The Board will continue to meet on Thurs- 
days, at the University Club. 


* * * 


The Board has rescinded its action taken 
in January when it adopted a resolution re- 
questing the President, Senior and Junior 
Vice-Presidents of the Los Angeles Bar 
Association, to wait upon the Supreme 
Court Justices and present to them the mat- 
ter of alleged extreme leniency in grievance 
matters. 

* OK OK 


Trustee Fred Miller, of Long Beach, be- 
cause of his appointment to the Municipal 
Court, has tendered his resignation. Mr. 
Bruce Mason of Long Beach has been ap- 
pointed te succeed Judge Miller. 


UNLAWFUL PRACTICE COMMITTEE REPORTS 


HE COMMITTEE on Unlawful Prac- 

tice, in its annual report to the Board 
of Trustees, made certain recommendations 
which are briefly summarized as follows: 


One. The appointment of an auxiliary 
committee of three to five members of the 
Junior Barristers to investigate complaints 
made to the Association. (As to this 
recommendation, the Trustees decided that 
it is met by the appointment of the 1934- 
35 Committee on Illegal Practices and Un- 
lawful Practices, in view of the fact that 
seven Juniors are named on the latter Com- 
mittee, which consists of eighteen members 
in all. ) 


Two. That funds be made available for 
the employment of an investigator. (The 
Board of Trustees has ruled that in all spe- 
cific cases requiring an investigator, the 
particulars be submitted to the Board for 
its action. ) 


Three. That some method be devised for 
giving publicity to the fact that the Bar As- 
sociation is interested in having presented to 
it cases where persons not licensed as at- 
torneys are engaged in the practice of law. 


(The Committee was asked by the Board 
to make detailed suggestions as to methods.) 


JUNIOR WOMEN’S COMMITTEE ELECT OFFICERS 


Officers of the Junior Women’s Commit- 
tee for 1934, have been elected as follows: 
Chairman, Doctor Wendy Stewart; First 


Vice-Chairman, Pauline Hoffman; Second 


Vice-Chairman, Adele O. Carver, and Sec- 
retary, Rena Brewster. 

The election was approved and ratified by 
the Board of Trustees, as is provided in 
Article II of the By-laws. 
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Report of Committee on Law Reporting 


HE SPECIAL COMMITTEE on Law Reporting, Maurice Saeta, chairman, has 
submitted a report to the Board of Trustees, supplementing its reports of February 1, 
April 13, 1933, and January 3, 1934. The latest report follows: 


SHORTENING DELAY OF PUBLICATION 


The Committee urges the immediate 
launching of a campaign of education to ac- 
quaint the Bench and Bar with the advant- 
ages and disadvantages of the Appellate 
Courts writing opinions only where novel 
questions of law are involved, otherwise 
writing memoranda of opinions. 


If, as a result of these discussions, the con- 
sensus of opinion is that this reform be in- 
stituted, it will mean not only reduction in 
the number of printed reports and conse- 
quently of library space, but a saving of 
both time and energy of the Bench and Bar, 
which is more important. It will enable our 
Appellate Courts to catch up with their work 
and thereafter to promptly render their de- 
cisions. (See Judge Leon R. Yankwich, 
Los Angeles Daily Journal, June 16, 1933; 
Professor Robert Kingsley, Los ANGELES 
Bar Butietin, August 18, 1932; As- 
semblyman Lawrence Cobb, Los Angeles 
Evening Herald, February 5, 1934.) 


Apropos of the question of written opin- 
ions, we should like to call your attention 
to an article on our United States Supreme 
Court appearing in the December, 1933, 
Harvard Law Review (47 H. L. R. 245), 
which is worthy of serious attention because 
of its timeliness and the authority of its au- 
thors, viz.: Felix Frankfurter and Henry M. 
Hart, Jr. 


At page 248: 

“For the last three terms the Court has 
kept substantially abreast of its docket. 
With few exceptions every case ready for 
argument has been argued and every 
argued case has been decided before ad- 
journment.” 

At page 249: 

“The significance of such a perform- 
ance far transcends the boon to litigants 
of a prompt settlement of disputes. For 
expedition in decision is as much a con- 
dition as an end of justice. Judgments 
are surer and opinions more accurate if 
they proceed from minds freshly informed 
by oral argument. The strain of an un- 
manageable load of business destroys the 


serenity of spirit essential to the painful 

process of hard thinking on which are de- 

pendent wise decisions embodied in closely 
knit opinions.” 

The Committee is of the opinion that the 
delay of publication will be considerably 
shortened if the matter of reporting decis- 
ions is put under the unified control of the 
Supreme Court. By reason of the division 
of responsibility between the phonographic 
reporter, the reporter of decisions, the court 
and the publisher of the bound volumes, we 
have a “House that Jack built,” viz., a delay 
of eight months between the rendering of 
the decisions and their appearance in the 
bound volumes. 


At all events, however, the Reporter of 
Decisions should devote all of his time to 
his office and be properly compensated there- 
for, instead of devoting a portion of his time 
to the Recorder Printing and Publishing 
Company for compensation and carrying on 
his law practice. This will put an end to his 
anomalous position of trying to serve two 
masters and will make it possible for him to 
conscientiously let the new contract with the 
publisher of the bound volumes, on or before 
November, 1934, and have it include Ad- 
vance Sheets. Under Section 778 of the 
Political Code, he is one of the three per- 
sons empowered to enter into such contract. 
It may require an immediate opinion from 
the Attorney General as to whether Section 
778 is comprehensive enough, or will have 
to be amended by the Legislature. 


The Committee makes the further sugges- 
tion, viz.: each Appellate Judge has a law 
clerk who is thoroughly familiar with the 
decisions rendered and is capable not only 
of preparing the head notes, but of doing the 
necessary editorial work and with a slight 
increase of compensation this body of 
trained men could be utilized, which would 
make for greater speed and accuracy and 
shorten the delay of publication. 


ADVANCE SHEETS 
In the absence of cooperation between the 
publishers of the Advance Decisions and the 
bound volumes, we are of the opinion that 
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the Advance Sheets should be included in the 
publication contract for 1934. 


OFFICIAL PUBLICATION 

The Committee feels that the question of 
official publication of reports requires con- 
siderable further study before making any 
recommendations. 

The State should furnish at a nominal 
cost to the Bench and Bar all Session Laws 
and distribute them as soon as they are 
signed by the Governor. The delay here- 
tofore in the distribution of the Session 
Laws has not only resulted in great and 
unnecessary inconvenience, but has been the 
source of considerable loss to those kept in 
ignorance of the statutory law. 


UNIFORM PAGINATION 


The rehearing rule calls for further in- 


vestigation with a view to its possible modi- 
fication. As long as this rule exists there is 
bound to be a lack of uniformity between the 
Advance Decisions and the bound volumes. 

This Committee refers with approval to 
the article appearing in the Los Angeles 
News, May 23, 1933, by Frank L. Holt, 
Clerk of the Municipal Court, on the ques- 
tion of uniform pagination. 


Bancroft Whitney has taken a forward 
step in this connection in publishing “paral- 
lel references” for cases reported in the lat- 
est bound volumes, but this service is avail- 
able only to the subscribers of their Digest. 

The question of uniform pagination as 
well as the other problems heretofore set out 
are not academic ones, but vitally affect the 
purse, time and energy of both the Bench 
and the Bar. 





Association’s Original Constitution and By-Laws 


HE ORIGINAL form of the first constitution and by-laws of the Los An- 

geles Bar Association, organized in 1888, have been found and sent to Presi- 
dent Anderson by Clarence L. Variel, son of the late R. H. F. Variel. 
ing the historical document, Mr. Variel writes as follows: 

“In going through some of the papers of my father, the late R. H. F. Variel, I 


In forward- 








found a copy of what I believe to be the original printed form of the first consti- 
tution and by-laws of the Los Angeles Bar Association, printed by Geo. M. Corn- 
wall & Co., in 1888, and having ascertained from Mr. J. L. Elkins, Executive 
Secretary of the Association, that they have no such document in their files, I am 
herewith presenting same to the Los Angeles Bar Association as a matter of con- 
siderable historical importance to it. 

“The most interesting part of the document is the list of first officers and 
trustees and the various standing committees, and also the list of the then members, 
many of whom are no longer with us; you will note that nine on that list have 
a red ink line drawn through their names, and I surmise that my father did this 
at the time these gentlemen passed on. You will also note on the outside of the 
back cover in my father’s handwriting a list of trustees, which was evidently put 
there by my father after an election of trustees; I made a notation to that effect 
in my own handwriting below said list prior to the decision on my part to present 
this document to the Bar Association and not with the idea of getting my name on 
the document. ; 

“Tf it should so happen that the Los Angeles Bar Association already has a 
copy of this document, I would prefer to keep this one because of the close personal 
association with my father’s legal career, but if this is the only one obtainable I 
hereby gladly give it to the Association to be kept as a momento and written evi- 
dence of the first getting together, in orderly association, of the attorneys of the 
County of Los Angeles, which association has since grown to its present splendid 
size and large influence in the community.” 
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Modernize Your Advertising 
By Vere Radir Norton, of the Los Angeles Bar 


AVING BEEN APPROACHED by one purporting to represent one of our news- 
papers with the statement that “we want to interest you in our plan for advertising 
for lawyers,” I have been impelled to draft a sample advertisement to indicate the pos. 
sibilities. Here it is: 
“We aim to please, and our aim is good.” 
GETTUM, GOBBLE & TAKUM, INC. 
ATTORNEYS AND COUNSELLORS AT LAW 
PROCTORS IN ADMIRALTY 


Entire Ninth Floor of the Hoakum Bldg. 


No Member of this Firm has been 
Dead for More than Twenty Years. 

All members of this firm have been candidates for Judicial Office 
We have on file over 750 letters of recommendation to the Governor 
We contribute to ALL campaign funds! 

Today’s Business Leader: 

WILLS DRAWN FREE! 

On our special vellum finished, gold-edged paper. 

Have your Will look like something! 

(We follow Trust Company forms) 


Come in and talk over your affairs with us. 
You may have a cause of action against somebody 
AND DON’T KNOW IT! 


Are you troubled or unhappy in your home? 
Call on us. 
Tea served.in our luxurious lounge every afternoon from 3 to 5 
ALL WELCOME! 
Charming Receptionist ! 

Our operators keep constantly in touch with all Jury Panels. 

Correspondents furnished in all cities. 

Our Fees are Based On Your Income. 

50% DISCOUNT for CASH! 


Let us have your name in our files for our novel Christmas greetings. 


Member N. S. A. LISTEN IN! 
All of our advertising conforms to the ethics Hear our Mr. Plunder over Radio Station 
of the members of all leading BLAW—Every Tuesday at 7:15 p. m. 
associations. Assisted by the Office Quartette! 


Rest rooms for the convenience of our patrons. 
“We'll be suin’ you!” 


NEW UNLAWFUL PRACTICE SUIT FILED 


py apace ogi county lawyers, twenty Graybiel, Leslie A. Cleary, J. Lee Robert: 
in number, and the State Bar have filed son, Harold L. Hjelm, G. B. Hjelm and 
suit in the Superior Court of Modesto F. M. Brack. 
against the Pitts Title Company to enjoin M. R. Pitts, head of the concern, denied 
it from the alleged practice of law. the charges. 
The attorneys listed as plaintiffs are: “The company,” he said, “is engaged 1 
A. J. Carlson, Vernon F. Gant, N. A. the title business the same way as any othet 
Hawkins, L. L. Dennett, L. J. Maddux, title company and we do not practice law. 
Nathan B. McVay, Edward T. Taylor, F. “T am a lawyer and am fully entitled t 
O. Hoover, David F. Bush, William Logan, practice law. Any fees received go to m 
Roy B. Maxey, Wade H. Coffill, Robert individually as a lawver and not to the com 
B. Fowler, Ralph M. Brown, William N. pany.” 
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Junior Barristers Launch New Program 
By George Keefer, of the Los Angeles Bar 


ITH a well-planned and well-attended dinner meeting at the Richfield Cafe on 
Wednesday evening, May 2, the Junior Barristers launched another year of 
what promises to be enthusiastic and successful activity. 

The new president, Kenneth Chantry, spoke briefly of the plans of the organization 
and then introduced the guests of the evening, Judges Lewis Howell Smith, Pat 
Parker, and Clement D. Nye. Due to the inability at the last moment of Mr. Wm. A. 
Bowen to attend the meeting, a substitute for his expected discourse upon the famous 
libel trial of John Peter Zengler, was provided in the form of a most enthralling 
narrative by Colonel Williams of the U. S. Army, Military Attache in Turkey before 
the Great War. The Colonel held all present spellbound with his vivid, first-hand de- 
scriptions of the fighting in the Bosphorus and Dardanelles. Further entertainment 
was provided by a tumbling team, a concertina contractor, a tonsil-torturing tenor, 
a family foursome, a droll duo, and a young lady whose modesty panted in the shelter 
of an ostrich wing. 

President Chantry, with the help of his two able Vice-Presidents, E. Avery Crary 
and John J. Ford, and Secretary Clifford Maurice, has appointed a new Executive 
Council and divided the members into the following committees: 

Membership Committee: W. I. Gilbert, Jr., Chairman; James C. Ingebretson, 
John C. Morrow, W. Joseph McFarland, Lawrence E. Drumm, Albert E. Forster, 
Frank R. Johnston, Eugene M. Elson, and Shirley C. Ward, Jr. 

Ways and Means Committee: Herman F. Selvin, Chairman; Jerold E. Weil, 
M. Philip Davis (groom), and Lowell Matthay. 

Program Committee: Edward R. Brand, Chairman; Milton Black, Ned Marr, J. 
W. Mullin, Jr.. Herman F. Selvin, Jerold E. Weil, and Marcus A. Mattson. 
he neta Committee: George Keefer, Chairman; Sidney A. Cherniss and Eugene 
M. Elson. 

State Bar Committee: Hallack W. Hoag, Chairman; J. W. Mullin, Jr., Robert 
Wannamacher, Paul D. McCormick, and Clifford Maurice. 

Speakers Committee: Thos. Cunningham, Chairman; Marcus A. Mattson, Lewis 
W. Andrews, Jr., Kenwood B. Rohrer, and Grant B. Cooper. 

Related Activities Committee: Ned Marr, Chairman; Robert G. Wheeler, Richard 
E. Davis, Paul D. McCormick, Donald E. Ruppe, John C. Morrow, and W. Joseph 
McFarland. 

Contest Committee: Wm. Howard Nicholas, Chairman; Arthur Maurice Rogers, 
Jr., William A. Page, and Robert G. Wheeler. 

Other Activities 

The more hardy members of the Executive Council will hold informal breakfast 
meetings from time to time at which matters of policy and future events will be dis- 
cussed. Duties of various members are there apportioned and reports of progress made. 

Upon request of the California State Bar a list of names of junior barristers has 
been presented for the selection therefrom of investigators and prosecutors in dis- 
ciplinary cases. 

The Council has acted as an auxiliary committee of the Los Angeles Bar Asso- 
ciation in its 1934 membership campaign, contacting over two hundred non-member 
attorneys and explaining to them the advantages of belonging to the Association. 

The Related Activities Committee has outlined a most interesting and effective 
system of work among the student bodies of the local law schools. This has been 
found to be a very fertile field of endeavor in the matter of getting embryo lawyers 
interested in the workings of the Los Angeles Bar Association. 

The Junior Barristers are now looking forward to their annual field day to be held 
at the Bel-Air Country Club in the latter part of June. 





Constitutional Amendment No. 98 Endorsed 


T the April meeting of members of the L. A. Bar Association, attended by 

representatives of a number of bar associations of other Southern California 
counties, Constitutional Amendment 98 was endorsed by a vote of 122 to 61. The 
vote followed a lively debate of the subject, Byron Hanna and John Perry Wood 
speaking for the affirmative, and Robert A. Morton and Benjamin F. Bledsoe for 
the negative. 

Presidents and Secretaries of the Bar Associations of San Diego, Ventura, 
Santa Barbara, Orange and Riverside Counties were special guests. 

The program committee is to be commended for its enterprise in presenting a 
unique and thrilling exhibition of pistol sharpshooting by Chief of Police Davis and 
his squad of national and international champions. 
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Postnuptial Contracts 
By Lewis Drucker, of the Los Angeles Bar* 
[Continued from April Bulletin] 


2. Contract Re Custody and Support 


N REGARD to the custody and support 

of minor children, courts will scrutinize 
very closely, contracts submitted to it, as 
a basis for its decree, and will, before it 
adopts the provisions of a contract per- 
taining to the custody and support of 
minor children, determine to its satisfac- 
tion, that the interests and welfare of the 
children had been taken into consideration 
by the parties to a divorce action. 

The case of Black v. Black”? very ably 
illustrates the paramount importance which 
the court attaches to the welfare and in- 
terests of minor children of the parties 
engaged in marital difficulities. The court 
therein at page 225 stated as follows: 

“It was insisted by appellant that the 
provision in the original decree award- 
ing the custody of the child to defend- 
ant, being made in pursuance of a stipu- 

lation of the parties in the nature of a 

contract, the court had no power upon 

application of the plaintiff, to modify it, 
and refers to Sargent v. Sargent® as 
sustaining his claim. This case, how- 
ever, has no application. The contract 
there under consideration was one rela- 
tive to the custody of the minor chil- 
dren provided for in the articles of 
separation executed by the parents pur- 
suant to Section 159 of the Civil Code, 
which contract the court held binding 
and obligatory until avoided by the mu- 
tual resumption of marital duties, or 
the divorce of the parties, the court fur- 
ther declaring, however, that ‘in the 
event of a divorce being granted the 
question of the custody of the minor 
children would be left at large for the 
disposition of the court, the same as 1) 
the contract had not existed.’ The power 
of the court to vary or modify its de- 
cree in divorce proceedings as to the 
custody, care, and education of the 
minor children whenever it may seem to 
be necessary or proper is provided for 
by Section 138 of the Civil Code, and 
we are not aware of any authority which 


holds that the power of the court to, 
subsequently modify such decree is 
abridged because it adopts the agree- 
ment of the parties as to the present dis- 
position to be made of the children. 
A decree based upon such an agreement 
as to custody is simply provisional. 
The court is not required to award the 
custody of the children in conformity 
to it. It does so only because the par- 
ents, in view of a judicial separation 
and solicitous for the welfare of their 
offspring, have the greatest interest in 
determining which of them can best care 
and provide for them in the future, and 
an agreement prompted by these con- 
siderations is generally approved and 
adopted by the court and made part of 
the decree. The decree, however, made 
in pursuance to the agreement is sub- 
ject to the power of modification au- 
thorized by the statute. The children 
are not parties to the action for divorce, 
and the jurisdiction which the statute 
confers on the court, to be exercised, 
from time to time as changed conditions 
or circumstances may require, in pro- 
tecting their interests, cannot be limited 
or abridged by the contract of the par- 
ties made pending the divorce litigation 
which the decree follows, or by _ the 
action of the court in originally approv- 
ing and adopting it.” 

And expressive of the jealous regard 
that the courts have towards the welfare 
of the minor children is the concise rule 
of law, contained in the case of Karlslyst 
v. Frazier,** wherein the court in con- 
sidering a contract for the support of the 
minor child, stated: 

“It was beyond the power of the 
parties to deprive the court by their 
private contract of its right to make 
such suitable provisions for the suppport 
of their minor child as her welfare re- 
quired. (Lewis v. Lewis, 174 Cal. 336; 
Black v. Black, 149 Cal. 224; Parkhurst 
v. Parkhurst, 118 Cal. 18; Merrit v. 
Merrit, 106 Cal. App. 238; Fernandez 
v. Arburea, 42 Cal. App. 131.)” 


*Winner of third prize in the Junior Barristers’ “Competive Legal Articles Contest.” 


22. 149 Cal. 224. 23. 


106 Cal. 541. 24. 
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3. Contract Re Community Property 

A husband and wife may or may not 
submit the question of a division of com- 
munity property to the divorce court. 
They may enter into a contract between 
themselves for the purpose of adjusting 
their property rights, to take effect im- 
mediately, or submit the agreement to the 
court, as a basis for its decree; therefore, 
whenever a contract between husband and 
wife has been executed and a division of 
property made in accordance therewith, 
the divorce court cannot interfere with 
such contracts unless an issue as to its 
validity is before it, or unless the agree- 
ment contains a recital that confers au- 
thority upon the court to consider it. 

An example of the foregoing statement 
is contained in the case of Crudo v. 
Crudo*® wherein the court found as a fact 
that there was no community property for 
the reason that a separation agreement was 
entered into by the parties whereby the 
property rights were adjusted and property 
divided in accordance therewith. The court 
further found that the agreement had 
never been vacated, annulled or set aside, 
and the same is now in full force and 
effect. 

In this state the parties may wholly 
omit, or in part omit, to cause their prop- 
erty rights to be adjudged in the inter- 
locutory decree, or they can cause such 
rights to be adjudged in such interlocutory 
decree.?6 

If the property settlement is submitted 
to the court, and the provisions thereof 
adopted in the decree, then the division of 
property does not become effective until 
the entry of the final decree, unless the 
parties have by agreement provided that 
‘he division of property take effect upon 
execution of the property settlement. 

In the Estate of Boesen** the court 
stated : 

“The obtaining and entry of an in- 
terlocutory decree of divorce does not 
sever the marital relation and any dis- 
position of property made thereby be- 
comes effective only upon the entry of 
the final decree. (Estate of Dargie, 
162 Cal. 51; Estate of Seiler, 164 Cal. 
181). Until the entry of the final de- 
cree the property rights of the parties, 





25. 100 Cal. App. 584. 


26. Abbott v. Superior Court, 69 Cal. App. 664. 29. 


27. 201 Cal. 40. 


in the absence of a property settlement 
between them, remain as they were be- 
fore the entry of the interlocutory de- 
cree, and the death of the husband does 
not cut off the right of the wife to suc- 
ceed to the husband’s estate as his heir.” 

And on page 41 of the instant case the 
court further stated that: 

“When the parties to divorce pro- 
ceedings execute such settlements in con- 
nection with the entry of the inter- 
locutory decree they are not required to 
postpone their operation until the mari- 
tal tie shall have been severed by the 
entry of the final decree, but they may 
provide that they shall become effective 
upon execution. (Gould v. Supernor 
Court, 47 Cal. App. 197.)” 

The case of Milekovich v. Quinn*® pre- 
sented a state of facts whereby the parties 
stipulated that a certain property settle- 
ment, dividing the community property, be 
incorporated in the decree. The court, at 
page 544, stated as follows: 

“If in a divorce case the parties agre? 
to a division of the community property, 
it is unnecessary for the court to ad- 
judicate upon their respective interest» 
in the former community property. If 
no such agreement is made, it is the 
duty of the court in which the divorce 
proceedings is pending to determine the 
relative interests of the spouses in their 
common accumulations.” 

\lthough it may be unnecessary for the 
court to adjudicate upon the respective in- 
terests of husband and wife relative to 
property rights in a divorce action, the 
court, nevertheless, is not bound by such 
agreements, for under the decision of 
Loveren v. Loveren,”® the court has juris- 
diction to dispose of the community prop- 
erty in the action of divorce contrary to 
the provisions of an agreement between 
the parties, notwithstanding the agreement 
has not been set aside by an independent 
action. 

Therefore, the effect of the Loveren v. 
Loveren decision, supra, would be, that 
agreements relating to the division of com- 
munity property would be nullified, if the 
court in considering the agreement made a 
division of property in its decree different 
than that agreed upon between the parties. 


28. 40 Cal. App. 537. 
106 Cal. 509. 
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(c) Power of Divorce Court to Determine 
Validity of Agreements. 
The Loveren v. Loveren decision, herein- 
before cited and the many cases thereafter 
based and cited thereon, have given rise to 
the impression that all property settlement 
agreements are subject to the approvel of the 
court and that such approval lends efficacy 
to the contracts between husband and wife. 

Black’s Law Dictionary defines the word 
“approval” as follows: 

“The act of a judge or magistrate in 
sanctioning and accepting as satisfactory 

a bond, security or other instrument 

which is required by law to pass his in- 

spection and receive his approbation be- 
fore it becomes operative.” 

There is nothing in our statutes, in law 
or in equity, so far as it can be ascertained, 
that compels the presentation of a property 
settlement agreement to a divorce court for 
approval. The parties have the freedom to 
contract under Sections 158 and 159 of the 
Civil Code, and the only prohibition placed 
upon them, is that with reference to alter- 
ing their marital relationship, therefore the 
mere approval of a property settlement by 

*the court in its decree is of no consequence. 

The only manner in which a court can 
manifest its approval of a contract, is to 
adopt and incorporate in its decree the 
provisions set forth in the property settle- 
ment. 

The failure of the court to approve or 
sanction a contract does not affect the right 
to enforce the contract by civil action. 

It is only when an issue as to the validity 
of a property settlement or separation 
agreement is presented that the approval and 
ratification has any significance. The ap- 
proval and ratification in that sense is a 
determination of the validity of the con- 
tract by the court and no doubt it was the 
intention of the court in the Loveren v. 
Loveren case to place such interpretation 
upon it. 

The case of McCahan v. McCahan*® pre- 
sents sound fundamental principles of law, 
which, however, should be considered in 
the light of the fact that an issue as to 
the validity of the property settlement was 
before the court. On page 183 of the 
foregoing case, the court stated as follows: 
“The trial court having jurisdiction of 

the divorce action, had unlimited au- 
thority to make disposition of the com- 





30. 47 Cal: App. 176. 31. 








194 Cal. at page 80. 





munity property of the parties. (Civ, 
Code Secs. 146, 147.) Whenever, there- 


fore, it was made to appear that a di-f 


vision of the property had been made in 
accordance with the terms of the sepa- 
ration agreement, the court necessarily 
had jurisdiction to consider the instru- 
ment and to affirm it, or disregard it if 
it was found to be void. ‘Such pre- 
tended agreements, if they are to have 
any force, must be subjected to the ex- 
amination of the divorce court, and de- 
rive their sanction from a decree made 
by the court with a knowledge of the 
facts.’ ” 


And following the same line of thought, 


the case of Locke Paddon v. Locke Pad-' 


don,*' contains the following expressioris 
of the court: 

“The issue as to the validity of the 
agreement is tendered by the allegations 
of the complaint and the court has jur- 
isdiction to determine said issue in the 
action.” 

The court in the foregoing case used 
the following language: “Even if the agree- 
ment be not void it is subject to the sanc- 
tion of the court.” That can only be con- 
strued to mean, that even though the con- 
tract is valid, the court is not bound by it, 
and may or may not reflect in its decree, 
the agreement of the parties. 

Therefore, it can be concluded, that, only 
when an issue as to the validity of a prop- 
erty settlement agreement is presented to 
the court, that the affirmance, approval, 
sanction or ratification is determinative of 
the validity of the instrument and is res 
adjudicata as indicated in Roberts v. Rob- 
erts.5? 


(d) Power of Court to Modify Pro- 
visions of Decree Based Upon 


Contract. 


1. Contract Re Maintenance, 
and Support of Children. 

The court having the power to disre- 
gard agreements of husband and wife. pre- 
sented to it to be incorporated in a divorce 
decree, because of the fact that the power 
of the court is statutory and cannot be 
abridged by the agreement of the parties; 
likewise has the court the power to dis 
regard such agreements, in modifying its 
decree, in so far as it relates to permanent 
support and the custody and support of 
children, for the reason that the court has 


Custody 


32. 83 Cal. App. 350. 
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ntinuing authority to modify its decree 
s to permanent support and custody and 
mpport of minor children, whenever it 
wpears that a change in circumstances of 
he parties warrants such modification. 
Sections 138, 139 of the Civil Code.) 


In the case of Johnson v. Johnson®® the 
wurt stated as follows: 


“When the court awards alimony to 
an innocent wife it is not bound by the 
terms of a contract between the parties 
either as to its amount or its duration. 
The power to make the award is drawn 
from the terms of the statute and not 
from the agreement of the husband and 
wife. Jt follows that the power to mod- 
ify the award of alimony either as to 
amount, duration, or time and manner 
of payment is inherent in the court un- 
hampered by the terms of any contract 
which the parties might have entered 
into providing for the payment of any 
such alimony when it is given in the 
order or decree as maintenance only. 
(Smith v. Superior Court, 89 Cal. App. 
177; Soule v. Soule, 4 Cal. App. 97; 
Gates v. Gates, 54 Cal. App. 407; notes 
58 A. L. R. 639).” 


In Chadwick v. Chadwick** the court re- 
ers to Smith v. Smith®4 and states as fol- 
ws : 

“The power of the court in a divorce 
proceeding to make an additional allow- 
ance to the wife, other than that men- 
tioned in an agreement was considered 
at length, and it was there held ‘that a 
husband and wife executing an agree- 
ment for-the support of the wife prior 
to divorce, are presumed to have con- 
tracted with reference to the power of 
the trial court to modify the agreement.’ ” 


The latter part of the above statement is 
widently an erroneous interpretation that 
the court placed upon the point of law in- 
volved in Smith v. Smith, supra. The 
court has no power to modify a contract 
tered into between husband and wife. A 
dose examination of Smith v. Smith, supra, 
will reveal that the court was referring to 
its power to change or modify the award or 
provisions made for support in the decree 





33. 104 Cal. App. 287. 
34. 95 Cal. App. 697. 


34a. Cited in 91 Cal. App. 743 but evidently 
meaning to refer to Smith v. Smith cited in 94 


Cal. App. 47, wherein a hearing was denied by 
the Supreme Court. 





of divorce; for the power of the court to 
modify its decree relative to alimony and 
support, is statutory. (Section 139 of the 
Civil Code.) 


In Smith v. Smith, the court cites the 
case of Hughes v. Hughes*® wherein it was 
held as follows: 

“The Superior Court in an action for 
divorce has jurisdiction to make, on the 
application of the husband, an order 
modifying an interlocutory decree by 
reducing the amount of maintenance 
awarded thereby, notwithstanding the 
fact that the parties had previously made 
an agreement settling their propertv 
rights, wherein the husband agreed to 
pay to the wife a stipulated monthly 
sum.” 

The power of the court to modify its 
order or decree with reference to custody 
and support of children has been exempli- 
fied in the case of Black v. Black,*" supra, 
and such power is more extensive than its 
power to modify an alimony or support 
award, for the latter case requires a pro- 
vision for payment in the decree before 
the court would have power to modify its 
decree, uopn the theory that the absence 
of any provision for alimony or support 
would leave nothing for the court to 
modify.*® 

The case of Lewis v. Lewis*® sets forth 
the rules as follows: 

“Under the express provisions of sec- 
tion 138 of the Civil Code, the court 
which has granted a divorce has power 
to modify its judgment at any time dur- 
ing the minority of children of the mar- 
riage, by providing for the custody, edu- 
cation, and support of such children, 
even though the judgment may have con- 
tained no provision on the subject. No 
reservation in the decree itself is neces- 
sary to the exercise of this power.” 

“A contract entered into by the parents 
of the child, pending the action for di- 
vorce, whereby the mother undertook to 
limit the obligation of the father with re- 
spect to the support of the child, does 
not bar the right of the child to have 
an order for proper support.” 


35. 94 Cal. App. 45. 

36. 68 Cal. App. 195. 

37. Section 5b Subd. 2 of this article. 

38. Bacigalupi v. Bacigalupi, 72 Cal. App. 
654. 

39. 174 Cal. 336 (syllabus). 
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2. Contract Re Property. 


The court has no power to modify a de- 
cree of divorce with respect to property 
rights, when the decree has become final, 
and not subject to any relief that may be 
granted under Section 473, Code of Civil 
Procedure. The court has no continuing 
jurisdiction to modify a decree pertaining 
to property rights unless such jurisdiction 
is reserved in the decree. 

The foregoing rule is very clearly il- 
lustrated in the case of Hogarty v. Ho- 
garty.° The husband and wife entered 
into a property settlement whereby the 
wife conveyed to the husband all her right 
to the home and the husband agreed to pay 
$30.00 per month to the wife until her death 
or remarriage or until set aside by the 
court for the misconduct of the wife. The 
husband obtained the divorce and the 
agreement was embodied in the decree in 
which the court reserved the right to cut 
off the allowance upon the misconduct of 
the wife. Upon a subsequent application 
for modification by the husband the court 
refused to modify the decree because said de- 
cree was based upon an agreement for the 
settlement of property rights. 

Upon appeal by the husband, the judg- 
ment of the court was reversed, the appel- 
lant contending that in an action for divorce 
by a husband on the ground of cruelty there 
is no statute providing for a payment of ali- 
mony, but that in such an action the com- 
munity property may be divided as the court 
sees fit; that, therefore, this payment must 
be regarded as a property settlement; that 
the court had the power to impose terms on 
the payment and that the court in cutting 
off the payment is really enforcing the de- 
cree. 

The case of Hogarty v. Hogarty, supra, 
clearly differentiates, as to a decree based 
upon a contract, as to whether it is a de- 
cree providing for the payment of permanent 
support, or one providing for a division of 
property. 

Property settlements do not always pro- 
vide for a division of property in kind, but 
may provide for a monthly payment of 
money to the wife in lieu of her interest in 
the community property, which is to be re- 
garded not as a payment of alimony but 
rather a division of property; and which in 
the latter event the court has now power to 
modify. 





40. 188 Cal. 625. 41. 


— 


A further example of this distinction is 
found in the case of Parker v. Parker 
which was an action against an estate. The 
husband and wife had entered into a prop- 
erty settlement agreement whereby it pro- 
vided among other things that “if a decree 
for divorce should be awarded to either 
party, the court instead of dividing the prop- 
erty of said parties between them might pro- 
vide for separate maintenance of the wife 
by a monthly allowance during the re- 
mainder of her natural life; and the court so 
made its order for monthly payments. Upon 
the death of the husband, the executrices re- 
sisted the continuation of the monthly pay- 
ments upon the ground that alimony term- 
inated with the death of the husband. 

The Supreme Court, upon appeal, used 
the following language : 

“So, regardless of the language used 
by a court in making a provision in its 
decree for the payment of alimony, that 
provision ceases to be effective upon the 
death of either spouse. But here we have 
a provision based upon an agreement of 
the parties, in effect a contract. Jt is not 
an award of permanent alimony, but an 
award of a life annuity given in lieu of 
a division of the property of the spouses. 
It rests not upon the obligation which the 
law imposes upon a husband to support 
his wife but upon the contract of the par- 
ties thereto.” 

The case of Johnson v. Johnson, supra, 
presented a question as to whether or not an 
award of $100.00 a month to the erring wife 
was based upon a contract settling property 
rights. The court, on page 287 stated as fol- 
lows: 

“In this case the decree of divorce was 
given to the innocent husband and he was 
directed to pay $100.00 per month to his 
erring wife. ‘There is no authority of law 
for such an order (Secs. 136, 139, Civil 
Code), and if supported at all it must find 
its strength in a contract between the hus- 
band and wife settling their property 
rights.” 

And on page 288 the court further stated, 
that : 

“Tt has been held that where the in- 
nocent husband is awarded a divorce and 
there is an agreement between the parties 
settling their property rights under the 
terms of which the erring wife is to re 
ceive a monthly allowance from her hus- 


193 Cal. 478. 
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jurisdiction upon it by agreement. the husband for the fault of the wife may 

> inf In the case of In re McKenna,** the at the same time compel him to pay ali- 
andf court discusses the point of law that juris- mony to the wife. (Lampson v. Lamp- 
rtiesf diction cannot be conferred upon the court son, 171 Cal. 332; McKannay v. Mc- 


thef by consent or stipulation. In that case the Kannay, 68 Cal. App. 701, 705.)” 
) re 


hus-B 42. 128 Cai. App. 587. 
oi. 44. Schluter v. Schluter, 73 C. A. D. 
5 





44. 116 Cal. App. 232. 
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